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RESTANI, Chief Judge:
This litigation began with Rlaintiffs Hebel Metals & Minerals Import & Export Corporation and

Hebei Wuxin Metds & Minerds Trading Co., Ltd. (referred to collectively hereinafter as “Hebe”)
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chdlenging three surrogate vaues used by the United States Department of Commerce (* Commerce’ or
“the Department”) in cdculating the antidumping duty margin for lawn and garden stedl fence posts from

the People's Republic of China ("PRC”). See Hebel Metds & Minerds Imp. & Exp. Corp. v. United

States, Sip Op. 04-88 (Ct. Int’'| Trade duly 19, 2004) [hereinafter Hebel Metds 1]. After the court's
review of Commerce' sfirg remand determination, only one surrogatevaueremanedatissue: Commerce's
use of Indian import statistics data, rather thanthe domestic data advocated by Hebel, to vaue cod used

in drying the subject fence posts codting. See Hebel Metads & Mineras Imp. & Exp. Corp. v. United

States, 366 F. Supp. 2d 1264 (Ct. Int’| Trade 2005) [hereinafter Hebel Metds [1]. Because neither party
could cite record evidence to make the sdlectionof a surrogate coal vaue morethana speculative choice,

Hebel Metds 1l ordered Commerce to re-open the record in order to obtain information that would

support a surrogate cod vaue and to adhere to its conditiond preference for domestic surrogate datain
reaching its decision. Id., 366 F. Supp. 2d at 1276-77.}

The results of Commerce’ sinquiry are now before the court. See Find Results of Redetermination

Pursuant to Remand, Hebel Metds & Minerds Imp. & Exp. Corp. and Hebel Wuxin Metds & Minerds

Trading Co., Ltd. v. United States (Dep’'t Commerce July 20, 2005) [hereinafter “Second Remand

1 The court assumes familiarity with Hebel Metals | and Hebel Metals|l. Hebel Metas |
reviewed the margin calculations made in Fina Determination of Sdes at Less Than Fair Vaue Lawvn
and Garden Fence Podts from the People’ s Republic of China, 68 Fed. Reg. 20,373 (Dep't
Commerce April 25, 2003) [hereinafter Final Determination], and explained in Decision Memorandum
for the Find Determination of the Antidumping Duty Investigation of Lawn and Garden Stedl Fence
Posts from the People' s Republic of China (Dep't Commerce April 18, 2003), P.R. 158, PIs” App.,
Ex. 2.
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Determination’]. Inthe Second Remand Determination, Commerce used Indian domestic price datato

vaue coal instead of the Indianimport statisticsit used previoudy. Commercetried unsuccessfully to obtain
information from Hebel regarding the type of coa used in the production of the subject fence posts and
found that Hebel failed to cooperate by not acting to the best of its ability in responding to its requests for

information. Second Remand Determ. at 17. Onthisbasisand pursuant to 19 U.S.C. § 1677¢(b) (2000),

Commerce applied adversefactsavalable (* AFA”) insdecting fromthe Indiandomestic price data onthe
record. Id. a 17. Hebe chdlenges the gpplication of AFA, arguing—for the first time in this
litigation—that information pertaining to the cod factor of production condtitutes “very minor data’ thet it
should not be expected to have. See Hebei Comments on Second Remand at 9. Hebel dso seeksRule
11 sanctions againg the Government on the bas's of adleged harassment and unnecessary delay. See Fed.
R. Civ. P. 11. Because Commerce properly applied AFA and did not violate Rule 11, the Second

Remand Determination is affirmed.

BACKGROUND

Commerce prepared the Second Remand Determination in response to Hebel Metals I1, which

provided the following remand indructions:

On remand, Commerce shdl re-open the record to add evidence. Commerce may add
any relevant evidence, but it must ether:

@ seek evidence of the type of coa used by Hebel in its production
process, and non-aberrationd price data that best relates to this coal
type, if the record does not aready contain such data; or, if that is
deemed impracticad a this stage,

2 obtain evidence of the type or types of cod normaly used for drying stedl
fence postsin Chinaor India and non-aberrationa price data that best
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relatesto such cod type(s), if the record does not aready contain achcea

In ether scenario, Commerce shdl adhere to its conditiona preference for domestic
surrogate data or Commerce shal saethat it is deviating from this practice and provide
araiond explanation for doing o.

If Commerce agan decides to use the “others’ provison of coal in the Indian Import
Statidtics, it mus (1) provide record evidence that this provision at least roughly
corresponds to the type of cod used to dry sted fence posts, (2) determine whether the
type of cod used by Hebel or a reasonably comparable type is reflected in the TERI
domedtic data, and (3) provide areasonable explanationastowhy the"others' import data
more accurately reflects the cogts incurred in producing the subject merchandise. 1n any
event, Commerce may not support the use of import data in the surrogate coal vaue on
the basis of tax-exclusivity if there is no record evidence to indicate that the Indian coa
market prices are distorted by taxes and/or duties. Further, the other reasons thus far
offered for Commerce's choice of import cod data have been found insufficient and will
not sustain the choice.

366 F. Supp. 2d at 1276-77.

Twenty days after Hebel Metds 1l was issued, Commerce sent a supplementa questionnaire to
Hebe, asking it to provide (1) “complete and detailed information regarding the type and grade of cod
used by Hebe during the POI [period of investigation] to dry sted fence pogts;” (2) “an industry expert
chemicd andys's demondrating the ussful heat vdue (UHV) of the type and grade of cod used by Hebel
during the POI;” and (3) “worksheets that illustrate how the costs reported for coa consumption during
the POI onthe audited financid statements reconcile to the generd ledger and trid baance, materids sub-

ledgers, productionrecords, and inventory records.” Letter fromCommerceto Grunfeld, Desiderio (Mar.

30, 2005), P.R. Doc. 43, Def.’s App., Tab 1, a 1-2 [hereinafter First Supplementa Quedtionnaire].
Commerce dso invited Hebei to submit additiond information regarding (4) “evidence of the type or types

of coal normally used for drying steel fence postsinthe PRC or Indig; (5) “non-aberrationa price datathat
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best relates to the type or types of coa used by Hebe during the POI;” or (6) “information that is
contemporaneous with the POI.” Id., Def.’s App., Tab 1, at 2.

Hebei responded on April 8, 2005. See Letter from Grunfeld, Desiderio to Commerce (April 8,

2005), P.R. Doc. 43, Def.’s App., Tab 2 [hereinafter Fird Supplementa Response]. In answering
Commerce' s inquiries regarding the type of coal it used, Hebe responded that dl its reported coa
consumptionwas consumed by asubcontractor [hereinafter “ Subcontractor Y”] to “one of the companies
[hereinafter “ Company X”] that produced the subject merchandise for Hebel.” 1d., Def.’s App., Tab 2,
at 1. Hebe explained that Company X
no longer uses [Subcontractor Y] as a subcontractor and has been unable to obtain any
information from [Subcontractor Y] detailing the specific grade and type of cod it used
threeyearsago for drying fence posts. Hebel and [Company X] never kept suchrecords
in their ordinary course of business.
Id., Def.’ s App., Tab 2,at 1. Hebe dso stated that it was unable to provide an industry expert chemica
analysis of the cod used by Subcontractor Y “because there is no existing sample of thiscod. Inits
ordinary course of business, Hebei does not keep samples of coa or records regarding coa used by its

subcontractors.” 1d., Def.’ s App., Tab 2, at 1.

Hebe followed its First Supplemental Response by submitting domestic Indian coal prices for

2001-2002 published by the Tata Energy Research Ingtitute' s Energy Data Directory & Y earbook (the
“2001-2002 TERI data’), which updated the 2000-2001 TERI data aready onthe record. Letter from

Grunfeld, Desiderio to Commerce (April 15, 2005), P.R. Doc. 43, Def.’sApp., Tab 3 [hereinafter Second

Supplemental Responss]. In this submission, Hebel stated that

in light of the Court’s recognition that the record does not contain precise information
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regarding the grade of coal used by Hebei duringthe POI, it ismoreaccurateto caculate

a surrogate value for coal using the average prices for al grades and types of coal

contained in this TERI data

Id., Def.’ s App., Tab 3, at 2.

On April 22, 2005, the Government moved for a 60-day extension of time in which to file the
remand results because “Hebel did not provide the information Commerce requested of it.” Def.’s Mot.
for Time (Apr. 22, 2005). The motion was granted, alowing Commerce to file the remand results on or
before July 8, 2005. Order (May 16, 2005).

I nthe meantime, Commerceasked Hebei for moreinformation. Commerce asked Hebel toexplain

in detail the stepsit took to contact its subcontractors in order to obtain information about the cod used

and to provide dl available correspondence between these parties. Letter from Commerce to Grunfeld,

Desderio (Apr. 26, 2005), P.R. Doc. 43, Def.’s App., Tab 4, at 1-2 [hereinafter Second Supplemental
Quedtionnaire]. Hebel responded merely that it contacted Company X and Subcontractor Y “ by telephone
and asked for the requested information. Thereisno written correspondence related to thisinformation

request.” Letter from Grunfeld, Desiderio to Commerce (May 2, 2005) P.R. Doc. 43, Def.’s App. Tab

5, & 1 [hereinafter Third Supplemental Response].

Inresponseto Commerce sinquiry as to why it was not necessary for Hebel or its subcontractor
to know the coal qudity specifications, Hebel stated that

the cod consumption reported by Hebe in the investigationwas used by [ Subcontractor
Y], an unaffiliated subcontractor whose task was to gpply a coating to the fence posts.
The cod was merely used for heat to help dry this coating. Hebei or [Company X] were
only concerned that the fence posts they received from [Subcontractor Y] had been
properly coated. They had no concern with the method [Subcontractor Y] used to
accomplish this task. It is both unreasonable and irrationa to assume that Hebie [Sic]
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would take an interest in the grade, type or UHV vdue of the coa used by its
subcontractor in its drying room.

Presumably, [Subcontractor Y] used the least expengive coal available since drying a
coating on fence posts does not require the generation of an excessive amount of heet or

energy.

Third Supp. Response, Def.’sApp., Tab 5, at 1-2. For the samereason, Hebel aso explained that neither

it nor Company X had any records pertaining to cod grade or type. 1d., Def.’ s App., Tab 5, at 2.

Responding to a questionabout the identity of the subcontractor that Company X “currently use[ 9]
to provide cod in the production of fence posts,” Hebe stated that Company X

never used a subcontractor to “provide’ cod. [Subcontractor Y's] job was to apply a

coating to the fence posts, and it was [ Subcontractor Y’ s| own choice to assst the drying

of this coating by usng coal heat. Other subcontractors accomplished this task using

eectricity, which is why [Subcontractor Y] was the only subcontractor to report coal

consumption.
I1d., Def.’sApp., Tab 5, at 2.

Whenasked to about the standard type or types of coal used inthe Indianor PRC markets, Hebei
repested its pogition that cod was merely used in the drying process and added that “there is no industry
standard for the type or grade of coal that should be used to dry a coating on fence posts.” 1d., Def.’s
App., Tab 5, at 3.

Fndly, Commerceasked Hebel toexplainits positionthat the domestic TERI data provide abetter
surrogate vaue thanthe import statistics used previoudy. Hebel responded that the TERI data conformed
to the preference for domestic data and referenced information it was submitting from Canadian and

American web stesto show that the drying of coatings isalow-heat operation requiring only cheaper cod

rather than more expensive imported cod. Id., Def.’s App., Tab 5, at 4.
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Commerce obtained apartid extensionof time on July 7, 2005, whichallowed filing of the remand
results on or before July 21, 2005. See Order (July 7, 2005). While its motion for an extenson of time
was pending and before Hebei had filed itsoppositionto that motion, Commerce sent Hebel afourth and

find questionnaire, seeking additiond informationabout the 2001-2002 TERI data. Letter fromCommerce

to Grundfeld, Desderio (June 27, 2005), P.R. Doc. 43, Def.’s App., Tab 6. Hebei replied to

Commerce' s TERI questions on July 5, 2005. Letter from Grunfeld, Desiderio to Commerce (July 5,

2005), P.R. Doc. 43, Def.’s App., Tab 7 [hereinafter Fourth Supplemental Response].

Commerceissued a prdiminary remand determinationon July 14, 2005, inwhichit used the 2001-
2002 TERI domegtic data but applied AFA. Hebel filed comments in opposition to the proposed
goplication of AFA.

Commerce maintained its use of AFA in the final remand results, which were filed with the court

onduly21, 2005. IntheSecond Remand Determination, Commerce found that the 2001-2002 TERI data

isexdudve of taxes and dutiesand isthe best data source for asurrogate coa vaue. See Second Remand

Determ. at 2 (citing Tata Energy Research Indtitute’ s Energy Data Directory & Y earbook for 2001/2002

[hereinafter TERI Data]). Commerceapplied AFA on the basisof what it found to be Hebeal’ s* insufficient
and/or confusng submissons’ and in order to “ensure that Hebel ‘would not benefit from its lack of
cooperation.”” Second Remand Determ. at 18. In thisvein, Commerce bdieved

[i]t would not be appropriate for the Department to reward Hebel by using the surrogate
vaue suggested by Hebei, the TERI stearr coal averages of grades A, B, C and D, when
it provided no informatior on the record to demonstrate the appropriateness of this
recommended surrogate vaue. Thus, in applying AFA, the Department finds it most
appropriate to use the Imple average of the highest coa grade, coa grade A, in the
2001/2002 TERI Data as the surrogate value for codl.
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Id. a 18-19. The revised surrogate cod vauation resulted in a dightly decreased weighted-average
antidumping duty margin, whic fdl to 6.49 percent from the 6.52 percent margin calculated in the First

Remand Determinatior.? Second Remand Determ. at 22.

JURISDICTION AND STANDARD OF REVIEW
The court hasjurisdictionover this case pursuant to 28 U.S.C. § 1581(c) (2000) and 19 U.S.C.
§ 1516a(a)(2)(B)(i) (2000). Commerce' santidumping duty caculation shal be sustained if it issupported
by substantia evidence and is otherwise in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B).
DISCUSSION

CoMMERCE PrOPERLY APPLIED ADVERSE FACTS AVAILABLE IN SELECTING A SURROGATE
CoAL VALUE

WhenCommercerece vesinaufficdent informationfromaninterested party to makeadetermination,
19 U.S.C. § 1677€(a) authorizes Commerceto fill in the factua gaps with “facts otherwise avalable” I
Commerce goes a step further and findsthat the interested party “has failed to cooperate by not acting to
the best of its ability to comply with a request for information,” 19 U.S.C. § 1677¢e(b) provides that
Commerce “may use an inference that is adverse to the interests of that party in sdecting from the facts
otherwiseavallable” The statute does not define “the best of itsability” expresdy, but the Federal Circuit
has elaborated on what the statute requires of Commerce:

Before making an adverse inference, Commerce must examine respondent’s actions and

assess the extent of respondent’s abilities, efforts, and cooperation in responding to
Commerce's requests for information.

2 Theinitid weighted-average antidumping duty margin calculated in the Find Determination
was 6.60 percent.
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To conclude that an importer has not cooperated to the best of its ability and to
draw an adverse inference under section 1677e(b), Commerce need only make two
showings. Firg, it must make an objective showing that a reasonable and responsible
importer would have known that the requested information was required to be kept and
maintained under the applicable statutes, rules, and regulations. Second, Commerce must
then make a sulbjective showing that the respondent under investigationnot only hasfaled
to promptly produce the requested information, but further that the failure to fully respond
is the result of the respondent's lack of cooperation in ether: (a) failing to keep and
maintain dl required records, or (b) faling to put forth its maximum efforts to investigate
and obtain the requested information from its records. An adverse inference may not be
drawn merdly from a failure to respond, but only under circumstances in which it is
reasonable for Commerce to expect that more forthcoming responses should have been
made; i.e., under circumstances in which it is reasonable to conclude that less than full
cooperation has been shown. While intentiond conduct, such as ddiberate concealment
or inaccurate reporting, surdy evincesa failure to cooperate, the statute does not contain
an intent demet.  “Inadequate inquiries’ may suffice. The Statutory trigger for
Commerce's congderation of an adverse inference is smply afailure to cooperate to the
best of respondent's ability, regardless of motivation or intent.

Nippon Stedl Corp. v. United States, 337 F.3d 1373, 1382-83 (Fed. Cir. 2003) (citation omitted).

Withregard to the firgt, objective showing, Commerce found that “a reasonable respondent would
have made some effort to document the type of cod utilized in its production of fence posts.” Second

Remand Determ. at 20-21. Commerce supported this finding by noting that coal is among the factors of

production used to produce the subject merchandise, and therefore is something about which Heba may
be expected to keep accurate records. 1d. at 20. AsCommerceobserves, id., this court has stated that
a“reasonable and respongible producer . . . will have accuraterecords of itsfactors of production.” Tianjin

Mach. Imp. & Exp. Corp. v. United States, 353 F. Supp. 2d 1294, 1299 (Ct. Int'| Trade 2004) (quoting

Shandong Huarong Gen. Group Corp. v. United States, Slip Op. 03-135 at 36 (Ct. Int’| Trade Oct. 22,
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2003)). The court agrees with Commerce.
Turning to the subjective showing, Commerce concluded that “Hebel failed to cooperate by not

acting to the best of itsability to comply withthe Department’ srequestsfor information regarding the type

of coal used initsproductionof subject merchandise.” Second Remand Determ. at 17. Commercefound
Hebe was unresponsive to “questions concerning the type of coal usedinfence post production,” and cited
the following as indications of Hebea’ s unresponsveness:

Hebel damed that it telephoned its subcontractor to gather this information, but
provided no documentation to support itsclam. Hebei provided information from web-
dtes describing fence post production in Canada and the United States, but that
information is not probative of fence post productioninthe PRC or Indiathat uses cod as
aheat source for drying. Hebel speculates that a fence post producer usng cod would
purchase the cheapest coal possible, arguing that fence post production requires a low
UHV, but has provided no supporting documentation to support this presumption. The
Department notes that it is aso possible to presume that producer would purchase high-
qudity, high UHV cod, alowing the producer to use less coal over alonger period than
it would with the cheap, low UHV cod. In addition, Hebe brought this litigation against
the Depatment and damed that the TERI Data coal prices on the record of this
proceeding were more representative of the production experience of the PRC producer
than the import prices the Department had used in the Find Determination It is not
unreasonable to expect that having made this claim, Hebel should be able to answer the
Department’ srequestswithregard to the grade and/or type of coal used to produce fence
posts by the respondent, by a Chinese producer, or by an Indian producer.

Id. at 17-18.

Hebei arguesthat Commerce “falsto cite any spedific instancewhere Hebel did not act to the best
of its ability,” Hebet Comments on Second Remand at 7, but Hebei does not address the fact that it did
not document or detall its daimed atempts to obtain the requested information from Company X and
Subcontractor Y by telephone.

Despite litigating thisissue vigoroudy, Hebel now asserts that
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Commerceis seeking very minor data from an unaffiliated subcontractor three years after
thefact. Asexplained repeatedly to Commerce, neither Hebel nor its supplier would have
areason to keep records about the type of coa an uneffiliated subcontractor wasusngto
dry fence posts because this information was not relevant to their business operations.

Hebei Commentson Second Remand at 9. During the investigationand earlier inthis litigetion, Hebel was

not so dismissive of the choice of a surrogate coal vaue. During the investigation, Hebel asserted that

“geam cod” should be valued on the basis of prices “for non-coking steam cod.” Hebe Invedigation

First Surrogate Data Submissionat 6. 1n moving for judgment onthe agency record, Hebei advocated the

use of steam coal vaues listed in the 2000/2001 TERI data and asked the court to remand “with
ingructions for Commerce to adopt a surrogate vaue for coal using the domestic Indianpricesonrecord.”

Hebe Mot. for J. on Agency R. a 10. After the First Remand Determination, Hebel asserted that “[t]he

record planly showsthat Hebel does not import itscoal.” Hebei Commentson First Remand at 5. Insum,
Hebe has repeatedly indicated that, to some extent, it knew the type of coal it did or did not use, asthe
Government arguesinitshrief. See Def.’ sResponseto Hebei Commentson Second Remand &t 5. If, as
Hebei now asserts, it had no reason to know “whether the subcontractor was using electricity or coa to
dry the coating or what type of cod might have been used,” Hebel Comments on Second Remand at 9,
one wonders how Hebei could have knownthat its subcontractor used domestically-sourced coal of atype
that would have made it appropriate to use Indian domestic non-coking steam cod pricesin computing a
surrogate vaue.

Theinconggtenciesin Hebel’ slitigationpositions provide a reminder why the Federa Circuit and
thiscourt have recognized that areasonable and responsible producer will keep accurate records of factors

of production. See Nippon Stedl, 337 F.3d at 1382 (“While the standard does not require perfectionand
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recognizesthat mistakes sometimes occur, it doesnot condone inattentiveness, carel essness, or inadequate

record keeping.”); Tianjin Mach. Imp. & Exp. Corp., 353 F. Supp. 2d at 1299; Shandong Huarong, Sip

Op. 03-135 at 36. In Shandong Huarong, this court emphasized that a producer who requestsareview

does so under the expectation that it has acted as a reasonable and responsible producer in keeping
records of its factors of production: “There can aso be no doubt that a reasonable and responsible
producer, seeking an adminigirative review, will have accurate records of its factors of production.” 1d.,
Slip Op. 03-135 at 36.

Smilaly, Hebel chose to chdlenge Commerce' s choice of a surrogate coa vdue and thereby
subjected itsdf tothe expectationthat it have records of this factor of production. Until this second remand
proceeding, Hebel had not stated that the coal not was a sgnificant factor of production used to make the
subject fence posts, and it had not admitted that it has no idea of what kind of coa was used to produce
its fence podts.

Hebea attempts to avoid the gpplication of adversefactsavailable onthe basis that the information

requested was outside of its control. See Hebei Comments on Second Remand at 9-10. Hebe cites

Usinor Secilor v. United States, 18 CIT 1155, 1162, 872 F. Supp. 1000, 100607 (1994), and World

Finer Foods, Inc. v. United States, 24 CIT 541, 543-46 (2000), for what Hebei characterizesasthe “wel

established” proposition that adverse facts cannot be applied where a producer is unable to obtain
informationoutsideits control. Hebei Comments on Second Remand a 9-10. These case, however, do
not recognize such a broad safe harbor from the impostion of adverse facts,

Firg of dl, the relevance of Usinor Sacilor is limited by the fact that it reviewed Commerce's
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gpplication of the now-repeded best information available (“BIA™) provisons of 19 U.S.C. 8 1677¢e(c)
(1988, repealed 1994). See18CIT at 1161, 872 F. Supp. a 1006. The caseis distinguishable on other
groundsaswdl. Therespondent inthat case had reached an agreement with Commerceto providelimited
reporting of downstreamsales. 1d., 18 CIT at 1159, 872 F. Supp. at 1005. Although the respondent was
unable “to trace the source of the sted processed by its secondary steel centers” it “subgantialy met the
requirements of the origind and modified questionnaire requests. [Respondent] supplied more data than
was required under the limited reporting agreement and provided well over 99% of the data demanded by
the origind questionnaire” 1d., 18 CIT at 1162, 872 F. Supp. a 1006. The court observed that “the
deficiencies in [respondent’ s| data were aresult of factorsoutside [respondent’s| control,” but it wasthe
circumstances of the case bearing on reasonable conduct—rather thana smple finding that the respondent
did not keep certain records—that made application of severely adverse BIA improper: “[Respondent’ S|
subgdiaries did not maintain the sourcing data. Therefore, any tracing would have been done manudly.
Due to the time limitations and the large number of invoices involved (180,000), this would have been
unreasonable” Id., 18 CIT at 1162, 872 F. Supp. at 1007 (citation omitted).

In contrast, Hebel was not confronted with such an extreme logidica chdlenge. Indeed, Hebei
asserts that only one subcontractor was involved in using cod to dry the fence posts during the period of
invedtigation. Moreover, unlike the respondent in Usinor Sacilor who initidly informed Commerce that
outsdefactors prevented it fromreporting accurate informationon downstreamsales, id., 18 CIT at 1159,
872 F. Supp. at 1005, Hebei remained slent about potentia limitations on its ability to provide data on

cod—one of itsfactors of production—until the second remand proceedings. Prior to this point, Hebel
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argued repeatedly for adomestic Indiansteam coal surrogate value, giving the impression that it had some
bassfor that position beyond a bare distinction between domestic and import data. See PIs.” Mot. for J.
on Agency R., at 10; Hebei Comments on First Remand Determ. at 5.

World Finer Foods aso fails to support Hebel’ s position. Inthat case, anItdian respondent had

left the U.S. market and was in a dire financid condition that severdly limited its ability to respond to
Commerce' s questionnaire during an adminidrative review. 24 CIT a 542. Nevertheless, the Itaian
respondent offered to supply any limited information Commerce might find helpful. 1d. at 544. Commerce
did not respond to the Italian respondent’ s offer and applied adversefactsavalable toit. By faling to offer
any guidance to the Italian respondent, Commerce failed its duty under 19 U.S.C. § 1677m(c)(2) to
condder the respondent’ s “ability to respond with some specificity and to modify its requirements, if
necessary.” 24 CIT a 544. Commerce's fallure to attempt to cooperate with the Italian
respondent—which had little incentive to cooperate as aresult of its absence from the market—Ieft the
American importer “to bear the full impact of increased duties.” 1d. at 545. Presented with an offer to
cooperatetothe best of the Italianrespondent’ sdiminished ahilities, it was Commerce' sfaluretodischarge
itsburdenunder 19 U.S.C. § 1677m(c)(2) that madeimpostionof adversefactsimproper. Seeid. at 544

(discussng Commerce's decision not to gpply fird-tier BIA in asmilar Stuation in Certain Fresh Cut

Flowers from Colombia, 59 Fed. Reg. 15,159, 15,174 (Dep't Commerce Mar. 31, 1994) (find results)).

World Finer Foods, then, does not support Hebel’ spositionthat adverse facts available are ingppropriate

merely because it has not kept records regarding afactor of production used by a subcontractor.

Here, in contrast, Commerce fulfilled its duty under 19 U.S.C. § 1677m(d), when it provided
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Hebe with an opportunity to remedy deficienciesinits First Supplemental Response. See Second Supp.

Quest., Def.’ sApp., Tab4. Among its many questions seeking some indicationof the coal used by Hebel
or inlndiaand the PRC ingenerd, Commerce asked Hebe to explain in detail the steps it took to contact
its subcontractors in order to obtain information about the coal used and to provide dl available
correspondence between these parties. Hebel responded merely that it contacted its subcontractors “ by
telephone and asked for the requested information. There is no written correspondence related to this

information request.” Third Supp. Response, Def.’s App., Tab 5, a 1. In response to Commerce's

inquiryasto why it was not necessary for Hebei or itssubcontractor to know the coal quality specifications,
Hebei stated that “[i]t is both unreasonable and irrationd to assume that Hebie [sic] would take an interest
inthe grade, type or UHV value of the coal used by itssubcontractor initsdryingroom.” Id., Def.’sApp.
Tab 5, at 1. These responses do not congtitute the “maximum effort” required by Commerce' s requests

for information. Cf. Shandong Huarong, Slip Op. 03-135 at 36. Having continuoudy pursued thisissue,

Hebe should have been ready to support its clams with solid evidence. Moreover, at this point it is not
clear that Commerce's choiceis truly adverse. At mog, it isachoice of limited partia adverse available
facts, and no party to the litigation isin aposition to say it is not the most accurate information.
. RuLE 11 SANCTIONS ARE NOT WARRANTED
Hebe arguesit has been subjected to harassment and unnecessary delay “in violation of
Rule 11(b)(1) and (2).” Hebel Commentsto Remand Determination at 11 (citing Fed. R. Civ. P. 11(b)(2),
(2)). Hebea basesits harassment alegation on Commerce suseof AFA, whichit consdersto be meritless

and completely ignorant of the record and existing law. As discussed above, however, Commerce suse
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of AFA not only has some merit, it is proper under the statute as interpreted by the courts.

Withregard to its dlegation of unnecessary delay, Hebel argues that Commerce dragged
out the remand proceedings for dmost four months even though Hebel provided the surrogate data it
eventudly used—the 2001-2002 TERI data—on April 15, 2005. The court disagrees. Instead of
needlesdy prolonging the remand proceedings, Commerce was dutifully following the court’ s instructions
by atempting to find information that would support a surrogate cod vaue, just as it was fulfilling its

datutory duty to alow Hebe the opportunity to remedy adeficient submisson. See19 U.S.C. § 1677m.
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CONCLUSION
Subgtantia evidence supports Commerce' s sdection of Indian domestic data for the
surrogate coa value and its gpplication of adverse facts available therein. Accordingly, the Commerce' s

Second Remand Determination is sustained. Hebel’ s request for Rule 11 sanctions againgt Government

counsd and/or Commerceis denied.

/9Jane A. Restani
Jane A. Restani
Chief Judge

Dated: This22nd day of September, 2005.
New York, New York



